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A ninth grade student, diagnosed with a congenital disorder which affects his 

appearance, is routinely bullied by his peers in his woodshop class. Despite his 

complaints to the class instructor, the harassment continues, culminating in an incident 

that leaves the student with a concussion and cracked teeth. The student sues the school 

and his teacher for the peer harassment, arguing that school officials failed to prevent his 

injury. Should the school liable? At least one court did not think so. In the case of Werth 

v. Bd. of Dirs., the U.S. District Court for the Eastern District of Wisconsin found in 

favor of the school.i 

For years, evidence of bullying was ignored, swept under the classroom rug with 

such syllogisms as, “Boys will be boys,” and “Sticks and stones may break your bones, 

but words can never hurt you.”  Today, bullying is recognized as a prevalent problem in 

many schools.ii Schools had mostly escaped liability for student-on-student bullying for 

decades, but, due to a recent case in the United States Supreme Court, a small window of 

opportunity was created to allow for school liability in cases of peer-to-peer harassment 

when certain criteria are met. In the landmark case of Davis v. Monroe County Bd. of 

Educ., the United State Supreme Court held the defendant school board liable for acts of 

peer-to-peer sexual harassment. Cases such as Davis have helped to open the door to 

relief for victims of peer bullying by finding schools liable in certain situations. Yet, 

because of the traumatic nature of peer bullying, requiring students to show a pattern of 

behavior might be a dangerous precedent when, across the nation, student-victims appear 

to be turning to violence themselves and taking innocent lives in the process.  The 

standard that the Court set forth in Davis should be broadened to allow for more school 

liability in cases of peer-to-peer bullying; specifically, the requirement that plaintiffs 



demonstrate that the harassment they experienced was severe, pervasive and objectively 

offensive should be altered to allow for more subjectivity and the particular 

circumstances of the student-victim should be taken into account. 

 Bullying may be defined as aggressive behavior that is intended to cause harm, and 

involves an imbalance of power, that occurs over time.iii For purposes of this paper the 

terms “bullying” and “harassment” shall be used interchangeably. The term “peer 

bullying” shall refer to bullying that is instigated by students upon other students. 

Student-on-student bullying may be based on the victim’s race, disability, gender, or 

sexual orientation. iv Studies have shown that peer bullying and harassment may affect 

students in middle-school and throughout high school.v Some students who are victims of 

bullying may suffer from anxiety, depression or other psychological problems.vi 

According to the Centers for Disease Control and Prevention (“CDC”), six percent of 

high school students surveyed reported not attending school on one or more days out of 

the past month because they feared for their safety.vii Another study has found that as 

many as 160,000 students leave school early on any given day because they are afraid of 

peer bullying .viii Some student-victims of bullying have turned to violence as a result of 

their traumatic experiences.ix According to the CDC, nearly fifteen percent of high school 

students had seriously contemplated taking their own lives during the year prior to the 

survey.x  Based on a report by the U.S. Secret Service and the Department of Education 

regarding school shootings, in several cases, the “attackers had experienced bullying and 

harassment that was long-standing and severe.”xi Based on such findings regarding the 

harmful effects of the peer bullying, it has become an important education law issue.   

 The Supreme Court addressed peer harassment in Davis v. Monroe County Bd. of 



Educ. The Davis Court found that a private damages action may lie against the school 

board in cases of student-on-student bullying only for harassment that is so: (1) severe; 

(2) pervasive; and (3) objectively offensive that it effectively bars the victim's access to 

an educational opportunity or benefit.xii In the case, the court found the school board 

liable under Title IX, where a fifth-grade girl alleged that a male student in her class 

sexually harassed her, both physically and verbally, for about five months.xiii The 

offending student later pled guilty to criminal sexual misconduct.xiv The student-victim 

claimed that the harassment had a concrete, negative effect on her ability to receive an 

education.xv This negative effect was demonstrated by evidence of a significant decline in 

the victim’s grades.xvi  

The rule in Davis stated that schools receiving federal funds may be liable for 

damages only where they are deliberately indifferent to sexual harassment, of which they 

have actual knowledge, that is so severe, pervasive, and objectively offensive that it can 

be said to deprive the victims of access to the educational opportunities or benefits 

provided by the school.xvii The Davis standard has been applied to other bullying cases 

involving racial harassmentxviii, disability harassment,xix and harassment based on sexual 

orientationxx.  

The first term included in the Court’s definition is that the peer harassment be 

“severe” in order to be actionable. It is agreed that harassment that falls below this 

standard should not be the basis of school liability. However, the term should be clarified 

in order to explain what type of harassment would constitute severe behavior. For 

example, “severe” may be defined as physically or emotionally harmful. Further, a 



subjective standard should be applied to this term in certain cases, since what may 

constitute severe harassment to one student would not be particularly severe for another. 

For example, in the case of Werth v. Bd. of Dirs. mentioned above, the plaintiff-

student was diagnosed with cleidocranial dysostosis syndrome, a congenital disorder 

affecting bone development, and which is “characterized by absent or incompletely-

formed collar bones, an abnormally shaped skull, characteristic facial appearance, short 

stature, and dental abnormalities.”xxi  During two instances, the student was struck by a 

pair of safety goggles and by some wooden boards that were being used for projects in a 

woodshop class.xxii As a result of the incidents, plaintiff sustained swelling on his spine, a 

concussion and cracked teeth.xxiii For some students, being struck by safety goggles or 

relatively small wooden boards may not constitute severe harassment. However, if the 

student has a disability, then a more subjective standard should be applied. What 

ordinarily may be classified as mild behavior may have result in severe consequences for 

a student with a disability. If a court applies the same standard to all students, individuals 

with disabilities who may be more prone to injury will be disadvantaged. They will be 

left with no remedy in cases of peer harassment because, although the harassment they 

experienced will be very harmful to them, it will not meet the standard needed to hold a 

school liable. 

The court in Werth also cites the brevity of the harassment, two instances of 

battery, in dismissing the plaintiff’s claim.xxiv  However, the consequences of the 

harassment should also be examined. The plaintiff in Werth suffered severe, long-term 

injuries as a result of this “brief” encounter with his peers. The “severe” element 

espoused by the Davis Court should be clarified to allow for more subjectivity in regards 



to students with disabilities; courts should look at whether the harassment was severe for 

the particular student and should look to the consequences of the harassment when 

determining its severity.  

 The second term used by the Court in Davis to identify actionable harassment is 

that such behavior be “pervasive.” In Werth, the court found no existence of pervasive 

harassment since the behavior involved different offenders, on different dates.xxv  Yet the 

Davis Court provided no timeline for what would constitute pervasive harassment. 

Without such a timeline, students may have to suffer for months or even years before 

being able to file an actionable claim.xxvi Creating a standard for pervasive harassment is 

a dangerous precedent. For some students, the humiliation that they endure on a daily 

basis is too much to take and they turn to violence. Nationally, more than 1,600 children 

ages 10 to 14 committed suicide from 1999 through 2004, according to CDC.xxvii In their 

report on national school shootings, the U.S. Secret Service examined thirty-seven 

instances of school shootings that occurred between 1974 to 2000  in the U.S., finding 

that roughly “three-quarters of the attackers felt persecuted, bullied, threatened, attacked, 

or injured by others prior to the incident.” xxviii If schools, without fear of litigation, allow 

bullying to occur unrestrained over time, the end result may be the loss of student life.  

The final term used by the Davis Court to define actionable harassment is that the 

behavior be “objectively offensive.” The standard that the bullying behavior be 

objectively offensive is fundamentally flawed. Bullying, by its very nature, is a personal 

attack on another. The court must make this standard more subjective in order to more 

effectively combat peer-to-peer bullying in schools. The court does not have to make the 

standard completely subjective, rather, it should simply alter the standard to be less 



objective. One suggestion for such a change in wording would be to make the criteria 

whether a reasonable person in these circumstances would find the behavior offensive. 

In Werth, the court did not find that this criteria was met where the plaintiff failed 

to prove that bullying was related to his disability.xxix The court seemed to place the 

burden on the student to prove that the bullying was a result of his disability, instead of 

having the school demonstrate that the bullying was caused by something other than the 

disability.  School boards, arguably, are not aware of the type of behavior that goes on in 

their hallways; however, if the court had placed the burden on the school board to 

demonstrate that the bullying was not due to disability, perhaps school officials would 

focus more resources on monitoring peer-on-peer harassment.  Additionally the court 

stated there was no indication that the bullies did anything that prevented the plaintiff 

from working on his class work, thus failing to establish that he was denied the benefits 

of a federally funded program due to his disability.xxx Apparently, the court did not find 

that the concussion sustained by the plaintiff  interfered with his school work.  If a more 

subjective standard is accepted regarding harassment, then students who undergo severe 

injuries may not be left without a remedy.  

In an apparent attempt to clarify what types of cases of peer harassment may lead 

to causes of action, the Davis Court provided an example of such a scenario. The Court 

described a daily scenario where male students would physically threaten their female 

peers, and physically prevent the latter from using certain school resources, such as a 

computer lab, while school officials, who were aware of the harassment, ignored requests 

for aid from the female students wishing to use the resource.xxxi However the illustration 

provided in the case helps to emphasize why the standards in Davis need to be broadened.  



This illustration demonstrates the obstacles in store for a student-victim who 

wishes to establish liability on the part of a school district. These hurdles facing the 

victim can be understood by separately examining each element of the Davis Court’s 

example. In the scenario, the students acting as aggressors physically threaten their 

victims. This overlooks verbal harassment that could be just as damaging to students. The 

court in Davis is quick to point out that mere name-calling among students will not be 

sufficient to constitute an actionable claim.xxxii This is acknowledged as a necessity to 

prevent frivolous litigation, yet it may also lead to lenience towards derogatory words of 

a racial or sexual nature that are patently offensive to certain groups. Also, in the 

scenario, the harassment occurs daily. This is also unrealistic as bullying does not 

necessarily have to take place every single day in order to be harmful to its victims. 

The next element of the example is that the victims are prevented from using a 

particular school resource by their peers. The Court here seems to be limiting causes of 

action based on the victim being generally deterred from attending school, instead, it is 

essential that the victim demonstrate deprivation of a particular school resource. 

Arguably, instigators of bullying do not care whether their victims use the computer lab 

or athletic field; their aim is to physically or mentally harm their victims. The loss of 

educational benefits appears to be collateral damage, dependant on the harms the student 

has sustained due to bullying. The victim may have had such negative experiences that he 

or she no longer attends school. The Court also later backtracks to state that it is not 

necessary to show physical exclusion of an educational resource.xxxiii This indicates that 

the Court seemed to realize that its standard was too narrow, and attempted to broaden it.  



The Davis illustration continues that school officials must deliberately ignore any 

bullying behavior and points out narrowly that the officials must ignore any requests for 

assistance that the victim may have made in regards to educational resource. It is not 

sufficient for victims to tell school officials about the harassment itself, the victim must 

specifically complain about the fact that the harassment is depriving them of the 

particular educational resource. Thus, the illustration provided by the Supreme Court in 

Davis is too narrow to adequately cover cases of peer harassment that should be 

actionable. The Court also established that peer harassment must be severe, pervasive, 

and objectively offensive.xxxiv Each of these three terms should be broadened to allow for 

more school liability. 

Schools may argue that broadening the standards set forth in Davis would be 

burdensome and would lead to frivolous litigation. Justice Kennedy wrote in his dissent 

in Davis:  

“The majority's limitations on peer sexual harassment suits cannot hope to contain 
the flood of liability the Court today begins. The elements of the Title IX claim 
created by the majority will be easy not only to allege but also to prove. A female 
plaintiff who pleads only that a boy called her offensive names, that she told a 
teacher, that the teacher's response was unreasonable, and that her school 
performance suffered as a result, appears to state a successful claim.”xxxv  

The idea that Davis would open the floodgates of litigation has not come to fruition. Few 

courts in the aftermath of Davis have found in favor of the bullied student. Often, when a 

court does find in favor of a student, it is in what may be classified as an extreme case. 

xxxvi Kennedy also cites news-stories of first-graders being suspended for kissing their 

classmatesxxxvii, but for every such instance of school discipline gone awry, there is 

another where a court has found no school liability under similar facts.xxxviii Therefore, 



while schools may have tendency to overreact in the face of ruling such as that of Davis, 

other courts will reign in the hysteria by limiting school liability.  

If the Davis standards were broadened, it would likely lead to only slightly more 

cases in favor of student-plaintiff since the broadened standards would only affect 

students in special circumstances, such as those with disabilities. While schools may be 

burdened by this possible additional litigation, the benefits of broadening the standards 

would outweigh the negatives. This balancing test may also be applied to any burden the 

school would have to undertake regarding policy changes dealing with harassment. While 

bullying has not been conclusively tied to student suicides or to school shootings, many 

have noticed a pattern corresponding to victims of bullying and violence. Despite recent 

findings that the Columbine school shooters had not been bullied, other such attackers 

have been bullying victims. The U.S. Secret Service writes in its report on national 

shootings that: 

“Bullying was not a factor in every case, and clearly not every child who 
is bullied in school will pose a risk for targeted violence in school.  Nevertheless, 
in a number of the incidents of targeted school violence studied, attackers 
described being bullied in terms that suggested that these experiences approached 
torment.  These attackers told of behaviors that, if they occurred in the workplace, 
likely would meet legal definitions of harassment and/or assault.”xxxix   

A balancing test should be used to determine whether the proposed modification to  the 

Davis standards would be too burdensome to schools.  A school district’s ability to 

efficiently perform its duties, and its interest in not being dragged into litigation may be 

weighed against students’ interests in not being bullied. Upon first glance, the results of 

this test would appear to be obvious:  school districts, many already underfunded, would 

clearly not want to spend their money on litigation, while , on the other end of the scale, 

kids tease each other fairly regularly and children can be particularly frivolous when it 



comes to friendships with other students. However, when taking into account the effects 

of bullying on children, the scales lean the other way. If a student, bullied by his peers 

constantly, decides to bring a gun to school to shoot his offenders, the school’s interest in 

preventing bullying rises significantly.  

      Bullying prevention can be achieved in a manner that does not excessively burden a 

school. In some states, such as New York, school districts are required by the state's 

Department of Education, to report incidents of bullying and to take actions to prevent 

bullying, including creating programs involving the teaching of conflict resolution and 

anger management skills.xl  

While the case of Davis v. Monroe County Bd. of Educ. has helped victims of peer 

bullying obtain some relief, the standards regarding peer harassment, namely that it be 

severe, pervasive, and objectively offensive, need to be broadened to allow for more 

school liability. This can be done by making the standards more subjective to reach 

students in special circumstances, such as those with disabilities. Any burdens caused by 

the broadened standards would be outweighed by the school’s interest in preventing 

student suicides and school shootings.  
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