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Judge Yvonne Gonzalez Rogers recently granted Starbucks’ motion for summary 

judgment in a class action lawsuit filed by its customers. 1 Plaintiffs Sierra Strumlauf and 

Benjamin Robles (“Plaintiffs”) brought suit against Starbucks, alleging that Starbucks sells 

underfilled lattes and therefore cheats its customers by providing smaller drinks than 

promised.2 According to Plaintiffs, Starbucks’ lattes are underfilled pursuant to a standardized 

recipe and do not contain as many fluid ounces as represented on the menu. Plaintiffs claimed 

that “they would not have purchased the lattes on the same terms, if they had known that they 

were not in fact, 16 fluid ounces.”3   

Last year, Starbucks’ Motion to Dismiss was granted in part and denied in part.4  After 

discovery, the court granted summary judgment to Starbucks. The court held that each of the 

Plaintiffs’ causes of action required a false statement or misrepresentation.5 Plaintiffs did not 

raise a triable issue of fact with respect to any theory of misrepresentation and therefore lost 

on summary judgment.  

                                                      
1 Jonathan Stempel, “Starbucks Wins Dismissal in U.S. of Underfilled latte lawsuit, Reuters, (Jan. 7, 2018, 3:56 pm), 
https://www.reuters.com/article/us-starbucks-lawsuit/starbucks-wins-dismissal-in-u-s-of-underfilled-latte-lawsuit-
idUSKBN1EW0V5.  
2 Strumlauf v. Starbucks Corp., 192 F. Supp. 3d 1025, 1028 (N.D. Cal. 2016)  
3 Id.  
4 Id. at 1036.  
5 Strumlauf v. Starbucks Corp., No. 16-cv-01306-YGR, 2018 WL 306715 at *9, (N.D. Cal. 2018). 
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I. Starbucks’ Failed Attempt to Dismiss the Case  

A. Plaintiffs sufficiently alleged Article III standing for damages relief, but not for 
injunctive relief.  
 
The court reasoned that the plaintiffs sufficiently alleged Article III standing for 

damages relief, but not for injunctive relief.6 Starbucks challenged whether the Plaintiffs even 

had standing to bring the suit, because they did not allege that the particular lattes that they 

purchased were actually underfilled.7  Plaintiffs alleged three different theories to show that 

Starbucks lattes are underfilled. First, the Plaintiffs argued that the milk foam “should not be 

counted toward the total volume of the latte” because the industry standard was to measure 

the drink without the foam.8 Second, the Plaintiffs alleged that Starbucks uses pitchers with “fill 

to” lines below Starbucks’ fluid ounce representations.9 Lastly, Plaintiffs alleged that Starbucks’ 

recipe card instructs its baristas to “leave at least ¼ [inch] of space below the rim of the serving 

cup.”10  

The court reasoned that Plaintiffs' allegations supported a reasonable inference of 

injury:  “if all of Starbucks lattes are made using a standardized recipe which results in the lattes 

being uniformly underfilled,” and the Plaintiffs claimed to have purchased lattes, it is 

reasonable to conclude that the Plaintiffs’ lattes were underfilled.11 Therefore, the Plaintiffs 

alleged standing for damages relief. The court did not find that the Plaintiffs had standing for 

                                                      
6 Strumlauf, 192 F. Supp. 3d at 1029-30.  
7 Id. at 1030.  
8 Id. 
9 Id. 
10 Id. 
11 Id. 
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injunctive relief, however. Plaintiffs could not allege a threat of repeating injury from Starbucks’ 

misrepresentations, because “[n]ow they know” that their lattes are underfilled.12 

B. Plaintiffs sufficiently alleged violations of California’s Consumers Legal Remedies Act 
(“CLRA”), Unfair Competition Law (“UCL”) and False Advertising Law (“FAL”).  
 

Starbucks moved to dismiss Plaintiffs’ CRLA, UCL, FAL and common law fraud claims 

on the basis that a reasonable consumer would not be deceived by Starbucks’ representations 

of the size of its lattes. According to Starbucks, “a reasonable consumer will understand that 

there will be variations in size of handcrafted, made-to-order Lattes.”13 However, the court 

reasoned even though a consumer would understand Starbucks’ position, there is also a 

possibility “that consumers would expect the cups to be slightly larger” and actually receive 16 

ounces of fluid when ordering a Grande latte.14 The court found that this issue should be 

decided by a trier of fact and not on a motion to dismiss. The court also denied Starbucks’ 

motion to dismiss Plaintiffs’ breach of express warranty claim. 

II. Starbucks’ Motion for Summary Judgment 

Despite Starbucks’ failed motion to dismiss, it ultimately won its motion for summary 

judgment in January 2018. Plaintiffs did not raise a triable issue of fact with respect to their 

three theories of liability after discovery. Starbucks argued that it was entitled to summary 

judgment because the all of the Plaintiffs’ claims required a “false or misleading 

representation” and that the Plaintiffs “cannot satisfy” that requirement.15 Plaintiffs’ claims 

                                                      
12 Id. 
13 Id. at 1032.  
14 Id. at 1034.  
15 Strumlauf, 2018 WL 306715 at *4. The complaint was also amended to include claims under Florida and New 
York law. 
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each have that common element, and they were attempting to show misrepresentation using 

three theories: (i) “capacity of hot cups is exactly the promised beverage volume,” (ii) “milk 

foam added to Lattes does not count towards promised beverage volume,” and (iii) the “total 

volume of the ingredients used to make lattes do not add up to the promised beverage 

volume.”16  

A. The Hot Cup Capacity Theory  
 
The Court found that Plaintiffs effectively conceded “that they have insufficient 

evidence to support this theory” by attempting to withdraw it.17 The Plaintiffs alleged that only 

when Starbucks’ hot cups are filled to the brim does the cup hold the exact promised beverage 

volume. Starbucks offered the testimony of its Senior Manager of Quality Assurance and Food 

Safety for Packaging, who would have testified that Starbucks actually requires its suppliers to 

create hot cups with “volume capacities that are at least 8 to 12% greater” than the promised 

beverage volume.18 Starbucks provided its’ sourcing toolkit that detailed the mandatory 

minimum standard requirements for hot cups, that included “Capacity to Brim.”19 Plaintiffs did 

not present evidence sufficient to support a contrary finding, and the court granted summary 

judgment on the Hot Cup Capacity theory. 

B. The Milk Foam Theory 

The second theory of the Plaintiffs was that the “milk foam added to the top of 

Starbucks lattes did not count toward the volume of its beverages because foam is not 

                                                      
16 Id.  
17 Id. at *5.  
18 Id.  
19 Id.  
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measured on a volumetric basis.”20  In its analysis, the court cited Forouzesh v. Starbucks 

Corp.,21 where the court dismissed claims against Starbucks with prejudice, on the ground that 

a reasonable consumer would not expect Starbucks’ cold drinks to contain the promised 

beverage volume excluding ice.22  Similarly here, the court held that a reasonable consumer 

knows that when they order a latte, the size of the drink will include milk foam.23  Plaintiffs’ 

expert report failed to present a triable issue of fact to the contrary. The report stated that 70 

to 80% of customers expect to receive foam in addition to the promised beverage volume of a 

latte.  However, the court held that “expert testimony is not necessary to establish whether 

reasonable consumers believe that milk foam counts towards the volume of a Latte when it is 

undisputed that milk foam is a component” of the drink.24  

Furthermore, the expert’s survey was leading and suggestive because it essentially 

asked, “whether the fluid in a 16 fl. oz. beverage should be 16.”25 The Court found this question 

leading and lacking in reliability because, as phrased, it presumes an answer. The court 

reasoned when a survey question begs its answer it is not a “true indicator of the likelihood of 

consumer confusion.”26 The court held that Plaintiffs’ expert failed to establish a triable issue as 

to whether or not a reasonable consumer would believe that milk foam counts towards the 

volume of a latte, because there is no dispute that milk foam is the component of this drink. 

Starbucks’ motion for summary judgment on this theory was granted. 

                                                      
20 Id.  
21 No. CV 16-3830 PA (AGRx), 2016 WL 4443203 at *3, (C.D. Cal. 2016). 
22 Id. at *5 
23 Id. at *6.  
24 Id. 
25 Id. at *7.  
26 Id. 
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C.    The Fill-to Lines and Beverage Recipe Cards Theory  
 

Plaintiffs’ third theory was that the fill-to lines on Starbucks pitchers were too low to 

meet the promised beverage volume and that Starbucks’ standard latte recipes do not add up 

to the promised beverage volume.27 The Plaintiffs argued that Starbucks uses recipe cards, 

which instruct baristas to use cold milk and other raw ingredients that fall short of the promised 

beverage volume. The court reasoned that this argument fails because milk expands when it is 

heated and the resulting milk foam must be included when measuring the latte.28  

The court also reasoned this argument failed because the Complaint defines latte as a 

“coffee drink made with express and steamed milk” and states that lattes are made by “mixing 

steamed milk and espresso, which is then topped with a thin layer of milk foam.”29 These 

allegations foreclosed plaintiffs from establishing a misrepresentation based on a latte made 

with a smaller volume of cold milk. Finally, the declaration of Plaintiffs’ expert also failed to 

establish a triable issue of fact. According to the court, Plaintiffs’ expert did not adequately 

account for the volume of steamed milk and relied on an uncited study she found on the 

internet.30 For these reasons, the Court also granted Starbucks’ motion for summary judgment 

on Plaintiffs’ third and final theory of liability.  

 

                                                      
27 Id.  
28 Id. at *8.  
29 Id. 
30 Id.  
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Conclusion 

Even though some consumers believed Starbucks underfilled its lattes, Plaintiffs did not 

garner sufficient evidence to create a triable issue of fact on Starbucks’ alleged 

misrepresentations. This decision was fair to consumers. Whether consumers order hot or cold 

drinks, reasonable consumers know that the beverage contains more than just the liquid itself. 

Plaintiffs ultimately failed to show that Starbucks’ customers received lattes without milk foam 

or beverages which otherwise amounted to a smaller drink than Starbucks promised.  
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