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I. Introduction 

The Fair Debt Collection Practices Act (“FDCPA”) aims to protect consumers from abusive 

debt collection practices. Specifically, this statute prohibits debt collection practices that are 

“false, misleading, or deceptive,” or “unjust or unconscionable.”1 The Bankruptcy Code serves 

consumers in a different way. It allows them to obtain a fresh start by resolving multiple debt 

collection claims in a single proceeding before a bankruptcy judge.2 Federal courts have 

disagreed whether practices which raise FDPCA concerns in general debt collection litigation 

present the same concerns in bankruptcy proceedings. In particular, while the FDCPA generally 

protects consumers from efforts to collect debt through time-barred lawsuits, time-barred claims 

may not present the same concerns in personal bankruptcy proceedings.3 

 The Supreme Court recently resolved this issue in Midland Funding v. Johnson.4 While 

holding that the FDCPA applies to bankruptcy proceedings, the Court determined that filing 

time-barred claims in bankruptcy proceedings does not violate the FDCPA.  According to the 

Court, the bankruptcy process provides adequate safeguards against abusive efforts to collect 

time-barred claims. Further, allowing time-barred claims in bankruptcy affords consumers the 

fresh start the Bankruptcy Code promises. Midland Funding interprets the FDPCA and 

Bankruptcy Code together to create the most comprehensive consumer protection possible.  

                                                      
1 Fair Debt Collection Practices Act, 11 U.S.C. §§ 1692f, 1693e (2010). 
2 See Local Loan Co. v. Hunt, 292 U.S. 234 (1934) (explaining that the Bankruptcy Code “gives to the honest but 
unfortunate debtor . . . a new opportunity in life and a clear field for future effort, unhampered by the pressure and 
discouragement of preexisting debt.”); Grogan v. Garner, 498 U.S. 279, 286 (1991) (noting the “’fresh start’ policy 
of the Bankruptcy Code”). 
3 Midland Funding v. Johnson, 137 S.Ct. 1407, 1414 (2017). 
4 Id.  
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II. Consumer Debt and the FDCPA  

Courts have generally found FDCPA violations when a collector sues a debtor to recover 

debt that is so old it has been time-barred by state statute. These claims would be unenforceable 

in court if the debtor objects based on the statute of limitations.5 Collectors usually initiate these 

suits hoping the debtor will not respond to the lawsuit. Thus, the statute of limitations objection 

is never raised, and the creditor secures a default judgment. 

When determining that time-barred debt collection claims violate the FDCPA, courts have 

cited traditional public policy concerns addressed by statutes of limitation.6 These concerns 

include the debtor’s “dulled memory” of the circumstances surrounding the debt and the debtor’s 

lack of personal records detailing the status of the debt. Further, even if a debtor were aware of a 

statute of limitations defense, she may still be more likely to repay the debt in order to avoid the 

embarrassment and expense of defending against the claim.7 

III. Does the FDCPA Prohibit Collectors from Filing Time-Barred Claims of Debt in 
Bankruptcy? 
 

It is not clear whether the FDCPA’s general concerns over time-barred claims apply in 

bankruptcy proceedings. Scholars and courts cite two main rationales for allowing collectors to 

file time-barred claims in bankruptcy proceedings.8 First, traditional public policy concerns with 

time-barred lawsuits may not apply when a creditor files a time-barred claim in personal 

bankruptcy. Second, disallowing time-barred claims in bankruptcy proceedings would 

undermine to the Bankruptcy Code’s purpose: to give a fresh start to the “honest but unfortunate 

                                                      
5 See e.g., Kimber v. Federal Financial Corp, 668 F.Supp. 1480 (M.D. Ala. 1987); FEDERAL TRADE COMMISSION, 
REPAIRING A BROKEN SYSTEM: PROTECTING CONSUMERS IN DEBT COLLECTION LITIGATION AND ARBITRATION 23 
(2010) (“Nearly all courts that have examined the propriety of suing or threatening to sue on a debt that is older than 
the applicable statute of limitations . . . have concluded that such practices violate the FDCPA.”).  
6 See Phillips v. Asset Acceptance, LLC., 736 F.3d 1076 (7th Cir. 2013) (explaining the public policy reasons behind 
barring debt collectors under the FDCPA from filing time-barred debt collection lawsuits.).  
7 Kimber, 668 F.Supp. at 1488.  
8 Id., Phillips, 736 F.3d at 1079. 
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debtor.”9 As a result of the FDCPA and Bankruptcy Code’s competing rationales, federal circuit 

courts sharply disagreed as to whether the FDCPA prohibits creditors from filing time-barred 

claims in bankruptcy proceedings.10  

The Supreme Court took Midland Funding v. Johnson to settle this circuit split. The 

majority’s opinion, written by Justice Breyer, held that the FDCPA does not prohibit debt 

collectors from filing a time-barred claim in a Chapter 13 bankruptcy proceeding.11 According to 

the Court, bankruptcy proceedings, by nature, mitigate the public policy concerns that generally 

accompany time-barred law suits.12 This is because time-barred claims in bankruptcy are more 

likely to “be met with resistance, objection, and disallowance.”13  

For example, only consumers may initiate Chapter 13 bankruptcy proceedings.14  A 

consumer is unlikely to pay a claim simply to avoid going to the court where she filed for 

bankruptcy in the first place. This fact mitigates the concern that a debtor would repay a time-

barred claim to avoid the hassle of defending against the claim in court. Also, bankruptcy 

proceedings are governed by a trustee who will look to statutes of limitation when determining 

whether to include a debt in the filer’s repayment plan. Finally, “the claims resolution process [in 

bankruptcy proceedings] ‘is generally a more streamlined and less unnerving prospect for a 

debtor than facing a collection lawsuit.’”15 These protections effectively mitigate the public 

policy concerns raised by time-barred claims. 

                                                      
9 Brief for Petitioner at 3, Midland Funding v. Johnson, 137 S.Ct. 1407 (2016) (No. 16-348) (citing Marrama v. 
Citizen’s Bank of Massachusetts, 549 U.S. 365, 367 (2007)). 
10 Midland Funding, 137 S.Ct. at 1411.  
11 Id. 
12 Id. at 1413.  
13 Id. at 1414. 
14 Id. (citing 11 U.S.C. § 301, 303(a)). 
15 Id. (citing Gatewood v. CP Medical, LLC. (In re Gatewood), 533 B.R. 905, 909 (B.A.P. 8th Cir. 2015)). 
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Additionally, the Court noted that a debt cannot be discharged in a bankruptcy 

proceeding unless a claim of debt is filed.16 If the debt is not discharged, the debt will remain on 

the debtor’s credit report for up to seven years, rather than being forgiven.17 This precludes the 

honest but unfortunate debtor from obtaining a fresh start through the bankruptcy process.18   

Justice Sotomayor’s dissent questioned how well the bankruptcy system protects 

consumers. In an opinion joined by Justices Ginsburg and Kagan, Justice Sotomayor argued that 

time barred claims still violate the FDCPA when they are filed in Chapter 13 bankruptcy 

proceedings.19 According to Justice Sotomayor, debt collectors “do not file these claims in good 

faith; they file them hoping and expecting that the bankruptcy system will fail.”20 She also 

disagreed with the Court’s rationale that all claims must be brought into the bankruptcy process 

to be discharged.21  

Justice Sotomayor further rejected the majority’s finding that the bankruptcy trustee 

increases the likelihood that a time-barred claim will be met with more resistance in a Chapter 13 

Bankruptcy proceeding.22 She stated that those in practice have had contrary experiences. 23 

Specifically, that trustees do not object to every time-barred claim in practice because they are 

overworked, and the objections would significantly clog the court system.24 Ultimately, Justice 

Sotomayor called upon Congress to amend the FDCPA to explicitly prohibit instances where 

                                                      
16 Id. at 1414. 
17 Diane Moogalian, FAQ: How Long Does Information Stay on My Credit Report?, EQUIFAX FINANCE BLOG (May 
10, 2010), https://blog.equifax.com/credit/faq-how-long-does-information-stay-on-my-credit-report/ (noting that 
collection accounts stay on one’s credit file for seven years from when the account was first past due, and that credit 
accounts may remain for up to ten years from the date of last activity). 
18 Id. 
19 Id. at 1417 (Sotomayor, J., dissenting). 
20 Id.  
21 Id. at 1421 (Sotomayor, J., dissenting) (“ . . . the majority suggests, in some cases a consumer will actually benefit 
if a claim for an untimely debt is filed”). 
22 Id. 
23 Id. (agreeing with the Government’s argument that “trustees cannot realistically be expected to identify every time-
barred…claim filed in every bankruptcy,” and filing objections to every time-barred claim would “clog the docket.”) 
24 Id. at 1420 (Sotomayor, J., dissenting). 
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debt collectors and debt buyers file time-barred claims. Justice Sotomayor warned that that the 

majority’s holding set “a trap for the unwary.”25 

IV. A Trap for the Unwary or a Fresh Start for Honest but Unfortunate Debtors? 

Although Justice Sotomayor raised important points, her arguments lack precedential 

support. She focused so heavily on the FDCPA’s goals that she lost sight of the purposes behind 

the bankruptcy institution. The Court’s finding that a debtor would be more likely to contest a 

time-barred debt in a bankruptcy proceeding was logical. As noted by the Court, why would 

someone who initiated a proceeding in bankruptcy court then turn around and pay a debt to avoid 

going to court?26 Personal bankruptcy proceedings initiated by consumers are distinct from 

predatory collection litigation initiated by creditors.27 Further, when a person files for 

bankruptcy, he or she can expect the bankruptcy court and trustee assigned to his or her case to 

supervise every step of debt repayment. This is a “more streamlined and less unnerving” 

proceeding than the debtor’s alternative: facing individual debt collection suits for each debt 

owed.28 So, the dangers that may otherwise accompany time-barred claims are mitigated in 

bankruptcy.  

On top of the protections addressed by the Supreme Court, the Bankruptcy Code’s 

requirements for debt claimants provide additional assurances of consumer protection. For 

example, the Code mandates that debt claimants inform debtors of the date the consumer 

initiated the credit line and the creditor associated with the debt.29 This requirement mitigates 

                                                      
25 Id. at 1421 (Sotomayor, J., dissenting). 
26 Id. at 1413. 
27 See 11 U.S.C. § 303(a) (2016) (noting that involuntary bankruptcy proceedings may only be initiated for Chapter 7 
or 11, excluding Chapter 13. So, Chapter 13 may only be entered voluntarily by the debtor.). 
28 Midland Funding, 137 S.Ct. at 1413 (citing In re Gatewood), 533 B.R. 905, 909 (B.A.P. 8th Cir. 2015)). 
29 See Fed. R. Bankr. P. § 3001(c)(3); Fed. R. Bankr. P. § 3001(c)(3) advisory committee’s note to 2011 amendment 
II (explaining that these disclosures will “assist the debtor in associating the claim with a known account” and “provide 
a basis for assessing the timeliness of the claim.”).  
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concerns that the debtor will not remember or be able to locate personal records detailing the 

status of the debt.  

Disallowing time-barred claims of debt would hinder the Bankruptcy Code’s goals, 

because debts which are not discharged in the bankruptcy process can haunt consumers for 

years.30 The debts remain on filers’ credit reports for up to seven years, and preclude them from 

obtaining new lines of credit for a home, car, or large purchase, all because of a pre-bankruptcy 

debt that would have been discharged otherwise.31 So, disallowing collectors from filing claims 

of debt, even if they are time-barred, would preclude the fresh start that the Bankruptcy Code 

seeks to provide to debtors.  It would prevent consumers from moving on with their lives 

unhindered by past mistakes.32  

V. What Does Midland Funding Mean for Consumers? 

Midland Funding reconciles the FDCPA and Bankruptcy Code in a manner that effectuates 

the consumer protection purposes of both statutes. The Court did not discount the FDCPA’s 

importance or applicability in bankruptcy proceedings. Rather, it found that bankruptcy 

proceedings adequately protect consumers from general abuses associated with time-barred 

claims. Allowing time-barred claims affords consumers a better chance to create a fresh start 

because the decision allows as many claims as possible in the proceeding. At the same time, the 

FDCPA still affords consumer redress in other cases where creditors use unjust debt collection 

practices or claims in bankruptcy proceedings. This resolution of the FDCPA’s and Bankruptcy 

                                                      
30 Mooligan, supra note 17.  
31 Id. 
32 See Brief for The Chamber of Commerce of the US as Amicus Curiae in Support of Petitioner at 19, Midland 
Funding v. Johnson, 137 S.Ct. 1407 (No. 16-348) (citing Dubois v. Atlas Acquisitions LLC (In re Dubois), 834 F.3d 
522, 531 (4th Cir. 2016) (explaining that “If a ‘debt is unscheduled, and no proof of claim is filed, the debt continues 
to exist.’”). 
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Code’s distinct purposes strikes an appropriate balance: it provides fair means for consumers to 

attain the most extensive fresh start possible in bankruptcy proceedings.  

Nevertheless, the dissent’s practical argument may signal a need for further statutory 

amendments.33 If consumers or courts are ultimately disserved by allowing time-barred claims in 

bankruptcy proceedings, then Congress could amend the law to better protect consumers. Any 

legislative reform should address key concerns noted by the Court in Midland Funding. It should 

ensure that the “honest but unfortunate debtor” is allowed a fresh start regardless of her debt’s 

age. At the same time, reform should eliminate any abuse that may arise in the filing of claims in 

bankruptcy proceedings.  

VI. Conclusion 

Midland Funding attempts to provide the most comprehensive benefits and protection for 

consumers in bankruptcy. It simultaneously furthers the goals of the FDCPA and the Bankruptcy 

Code. By holding that that the FDCPA does not prevent time-barred claims in bankruptcy, 

Midland Funding allows consumers a full opportunity for the fresh start bankruptcy promises. 

This decision does not undermine the FDCPA’s general concerns over abusive claims, because 

the bankruptcy system provides adequate protection against abuses associated with time-barred 

claims.  Finally, by clarifying that the FDCPA applies in bankruptcy proceedings, Midland 

Funding protects consumers from other types of abusive debt collection practices in bankruptcy.  

 

                                                      
33 See Midland Funding, 137 S.Ct. at 1418-1420 (Sotomayor, J., dissenting) (explaining that the majority’s 
safeguards do not apply in practice).  
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